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JURISDICTIONAL STA’ NT 


The juxisdiction of th Court is/ invoked under 28 


USC 1291. A two-count ing#ctment was returned by the Grand 
Jury on July 1, 1965, #harging appellant, Yvonne Newman, 
with the commission of violation of sections 22 DCC 2403, 
(second degree murder), and 3204 (Carrying a dangerous 
weapon). Appellant was tried by jury March 8-10, 1966, 
Appellant was acquitted of Murder II, but found guilty of 
manslaughter (22 DC 2405), and carrying a dangerous weapon, 


Appellant was subsequently sentenced to a term of imprison- 


ment of from 3 to 9 years. 


STATEMENT OF THE CASE ‘ 
Appellant was arrested on Sunday, May 2,,1966 at 

11:30 A.M. for the shooting of one Larry 

brought before a committing magistra at the Court of 

General Sessions, on Monday Mayg%, 1966, at which time 


counsel's appearance was mot#d, and she was held for the 


Zoe 


action of the Grand Jury on $2,500 bond, on a charge of 
assault with a dangerous weapon. Date for preliminary 
hearing was continued en futuro, and the Appellant released 
on bond. On June 14, 1966, Larry Harris died at Freedman's 
Hospital in Washington, D.C. Appellant was peurectan on a@ 
murder charge that same day, June 14, 1966,and brought be- 
fore United States Commissioner Sam Wertleb. Appellant 

was held on the same $2,500 bond and date for preliminary 
hearing was continued at request of counsel into July and 
August. Before preliminary hearing took place Appellant 
was indicted by Grand Jury on July 1, 1966. : 


The Yecord reflects that the shooting of Larry Harris 
by Appellant occurred at approximately 9:45 P.M on May 1; 
1966. (fr. 27). This according to the only eye witness 
to the shooting, the government witness Regina Hampton, the 
aunt of Appellant, and common law wife of Larry Harris, 
(Tr. 19,31). 


The background of the incident as elicited from the 


witness Hampton on the first testimony Eg was as follows. 


1. She had left Larry Harris the evening before the 
shooting because he beat her and she had gone to her mother’s, 


Tr. 


e tness Hampton testified 3 times. Twice on direct, 
and once on rebuttal. 
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2, The next day, May 1, she saw Yvonne and showed 
her the scars from Larry.(Tr. 37). 

3. She asked Yvonne to go home with her because she 
was aftaid Larry would fight her.(Tr. 38). 

4. That later in the evening Yvonne did come home 
with her and Larry put another person out of the house with 
a butcher knife, "Tennessee Kid". (Tr. 39). 

5. That Larry took a dollar from Tennessee Kid be- 
fore putting him out. (Tr. 40). 

6. That she had an argument and fight with Larry, 
and Larry would not let her go anywhere. (Tr. 40). 

7. That he told Yvonne he would smack the s___ out 
of her. (Tr.23). 

8. That Yvonne came out of the kitchen, stood at 
the door between the kitchen and bedroom and started shoot- 
ing Larry,some twenty feet away,while he was sitting on the 
bed. (Tr. 23). This testimony the witness Hampton later 
changed, the change occurring when she was recalled as a 
direct witness by the government after sitting in the court 


room and listening to expert police testimony of officer 


Smith, who testified that all expended cartridges were found 


on the bed, (Tr. 83) the bullet holes in the wall were 
opposite the bed, that there were bullet holes at the wall 
by the kitchen door opposite the bed, (Tr. 86), that there 
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were signs of a struggle (Tr. 92), that there was no blood 
on the bed, (Tr. 93), and that the gun had to be pointed 
towards the kitchen for the shells to land where ‘eg. did. 
(Tr. 96). After hearing this testimony, the witness Hampton 
then resumed the stand and stated that Yvonne had shot Larry 
from the door next to the bed which went out to the hall, 


and not the door at the kitchen (Tr. 112). 


With regard to the butcher knife that Larry Harris 
used to put Tennessee Kid out of the house with the witness 
Hampton stated, first she didn't see any knife, (fr. 40), 
further on that she did not know what happened to the knife, 
(fr. 61), but than Tennessee Kid took a look at the knife 
and ran, (Tr. 70), and finally that the policemen stole the 
knife.(Tr. 235). 


Further the witness Hampton stated at the time she 
was drinking alcohol, along with her medicine for asthma, . 
which would make her drunk.(Tr. 66). In fact Officer McAffee 
described her as under the influence of alcohol at the time. 
(Tr. 212). The witness's Hampton's testimony was completed 


on rebuttal at which time she made the assertion that she 


wanted to tell the truth. The Court's attention is especially 


directed to the following: 


Mr. Edelson: 

You loved Larry Harris, didn't you? 
Yes, I did. 

And you lived with him for a year. 


Six years. 


The Court: Oh no, Six years. 


Q. And whether he beat you and stomped on you 
no matter what he did to you, you still love hin. 

A. I loved him. 

Q. And you still love him now, don't you? 

A. I can't love a stiff. 

Hr HN H 6 x * * * 

Q. He had a knife, did he not. 

A. No. He had it after the Tennessee Kid ran him 
out the door. He never did come in the kitchen. I still 
say it. Tennessee Kid did not get to my kitchen door. I 
was the first one and Toby behind me and Tennessee Kid was 


next and Yvonne the last one come in my house. I had to 


open my door. 


Larry was sitting in the chair. 


Q. What happened to the knife? 
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A.. What knife? I told you I do not know. It was 

the knife, and the policeman stole it or something. 

He had a knife when he went after Tennessee Kid? 

Yes. 

He did not leave the apartment. 

He sure did not. Nobody left the apartment. 

What happened to that knife? 

I don't know. 

Did you hide it. 


No. 
Mr. Terry: Objection! 


The Witness: No, no, no, I didn't. No. I want to 


talk. Please let me talk with you. I am going to tell the 


whole truth. I don't think I can stand it anymore. 


The Witness: Let me talk to him. Come up here. 
Please come up here. 


Please I am going to tell the whole truth. 


Mr. Terry: May we have the Court recessed? 

Mr. Terry: Could we have a short recess please, 
please. 

The Court: Ladies and Gentlemen, you will be excused 


nNoOWe 
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The testimony of the remaining government witnesses 
Officer Joseph A. Smith, Dr. Harry Crawford, Detective 
Basil Pavlish, Detective Paul McKeown and Detective Jack 
L. Buch provided background and setting. 

As previously set out Officer Smith established that 
buliets were fired into the wall opposite the bed, that 
there was no blood on the bed, that there was evidence of 
a struggle, and that the gun had to be fired from a point 
adjacent to the bed toward the kitchen. 

Aliso Smith testified that Regina Hampton had told 
him that Larry Harris beat her, picke. her and left her 
dress, (Tr. 105). 

Smith established as well that Regina Hampton did 
not report the shooting to him until 11:00 P.M. (Tr. 109). 

Detective Pavlish stated that he arrested Yvonne the 
night of the shooting, and she told him that Larry (Larry 
Harris) had come at her with a knife. (Tr. 129). Further, 
that the shooting could be established as having taken 
place at 9:45 P.M. (Tr. 129) 

Yvonne according to Detective Pavlish reiterated 
that Harris did come at her with a knife in the police 
cruiser and at the station. (Tr. 136) 


Regina Hampton who was present and did not contradict 


Yvonne's statment according to Pavlish. (Tr. 136). 
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The testimony of Officer McKeown is of special con- 
cern and is directly one of the subjects of appeal, The 


Court's special attention is thus directed to the following. 


Detective McKeown stated that Yvonne's charge was 
changed to homocide on the same day Harris died. (Tr.146) 
and that he arrested her at her home that same day. (Tr. 147). 
At this point objection was taken by Counsel to all’ state- 
ments elicited from Yvonne Newman. (Tr. 147). Counsel 
further elucidated that the testimony specifically violated 
the rule laid down inthe Massiah case and on the basis of 
this case moved for mistrial (Tr. 150, 152). The Court over- 
ruled (Tr. 152) The testimony of McKeown specifically 
objected to was that in the squad car on the way down to 
the Homocide Squad, Yvonne had told McKeown that Harris had 


come at her with a knife, but further that she had purchased 


the gun from a -egro male in the vicinity of 9th and No” 


Streets, N.W., for $15.00 on the same day as the 
(Tr. 150). 


On cross, Officer McKeown was able to testity to the 
reputation of Larry Harris as a man who was violent when 
drinking. (Tr. 155), and intended picking up Regina"s welfare 
check (Tr. 181). that Regina was afraid of Larry and wanted 


Yvonne along (Tr. 181). Further, that they met Tennessee 


“Oe 


Kid on the way (Tr. 181), and invited him along, and that 

she, Yvonne, bought a pistol from a_man on the street (Tr.183). 
That they then met Toby (Tr. 183) and everybody proceeded 

to Regina's to a drinking party (Tr. 183-184). That at 
Regina's Larry Harris demanded $10 dollars and chased 
Tennessee Kid out with a butaher kmife(Tr. 185), that Larry 
Harris said he would kill Regina and Yvonne both(Tr. 187). 
That Larry came off the bed at Yvonne with a knife while 
Yvonne was standing next to the bed (Tr. 188) and Yvonne 


kept firing at him (Tr. 190). 


That Regina was in the car with Yvonne and that Regina 
told the Detective that Larry was coming at her with a knife. 
(Tr. 191). 


That Larry Harris had drawn a knife on another aunt, 


Mary Coates, (Tr. 193). 


Officer McAfee testified that Regina Hampton Co te 
intoxicated (Tr. 212), and that Regina and Archie Wiliams 
(Yvonne's common law husband) were talking in back of the 


squad car. (Tr. 212-2uby se 
ge —_— 


AvehYe and jams testified that he was at the 


apartment when Regina phoned Yvonne (Tr.217), that both women 


passed out from drinking (Tr. 218), and that Regina started 
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to take off her clothes in front of Archie Williams to 


show Yvonne where she was beaten (Tr. 223). 


Further, that Regina told him that Larry was going 
to stab Yvonne with a butcher knife when he was shot. This 


in the back of the police squad car.(Tr. 223). 


Archie Williams was able to testify to Larry Harris's 
reputation, to the effect that Larry Harris was thought to 
be Henry Borden wanted for murder in North Carolina.(Tr. 225) 


STATEMENT OF QUESTIONS" PRESENTED 


(1) Whether the learned Court below committed prejudicial 
error in allowing into evidence, statements given by 
the Appellant to the police without Appellant's counsel 
being notified, or present, on Appellant's arrest on 
anew charge, which grew out of the same offense for 
which she was already charged, and counsel had long 


previously entered his appearance of record. 


Whether this was substantial enough evidence on the 
record to allow the case to be submitted jury to carry 


them beyond a reasonable doubt. 


Whether it was error for the learned Court below to 
fail to instruct that self-defense could negate the 
failure of liscense to carry a dangerous weapon, and 
exonerate defendant of the charge. 

Whether it was error for the Court below not to dismiss 


or continue this case to allow a preliminary hearing. 


a Ba Dy 


STATUTES AND CONSTITUTIONAL PROVISIONS 
United States Constitution 
Amendment V 


No person shall be held to answer for a capital, or other- 
wise infamous crime, unless on a presentment or indictment 
of a Grand Jury, except in cases arising in the land or 
naval forces, or in the Militia, when in actual service in 
time of War or pubiic danger, nor shall any person be sub- 
ject for the same offense to be twice put in jeopardy of 
life or limb; nor shall be compelled in any criminal case 
to be a witness against himself, nor be deprived of life, 
liberty, or property, without due process of law; nor shall 
private property be taken for public use, without just com- 
pensation. 


Amendment VI 


In all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury 

of the State and district wherein the crime shall have 

been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and 
cause of the accusation; to be confronted with the witnesses 
against him; to have compulsory process for obtaining wit- 
ness in his favor, and to have the Assistance of Counsel 

for his defence. 


District of Columbia Code 


Title 22-3204 Carrying Concealed Weapons. 


No person shall within the District of Columbia carry either 
openly or concealed on or about his person, except in his 
dwelling house or place of business or on other land 
possessed by him, a pistol, without a license therefor 
issued as hereinafter provided, or any deadly or dangerous 
weapon capable of being so concealed. Whoever violates 

this section shall be punished as provided in section 
22-3215, unless the violation occurs after he has been con- 
victed in the District of Columbia of a violation of this 
section or of a felony, either in the District of Columbia 


sa 2a 
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or in another jurisdiction, in which case he shall be 
sentenced to imprisonment for not more than ten years 


22-203 


Whoever with malice aforethought, except as provided in 
sections 22-2401, 22-2402, kills another is guilty of 
murder in the second degree, 


(1) 


STATEMENT OF POINTS 


The learned Court below committed error in allowing 


into evidenc over objection, statements given to the 


police on defendant's second arrest on a new charge 
growing out of the same offense, because of the fact 
that defendant had counsel of record, and counsel was 
not notified, nor was he present when defendant's state- 


ments were taken, 


The learned court below committed error in that it 
failed to grant judgment of acquittal, timely made, on 
the grounds there was not substantial enough to carry 


the jury beyond a reasonable doubt. 


The learned Court below was in error when it failed to 
instruct that self defense was a defense to failure 


to carrying a dangerous weapon without a license, 


Whether failure to allow a bonded defendant preliminary 


hearing was a denial to her of due process of law. 


Vv 


SUMMARY OF ARGUMENT 
A. The Court in allowing the police to testify to 
statements given to them, at the second arrest of the 
Appellant, which arrest was based on a change of charge for 
the same offense, without counsel of record being present, 
or notified, clearly violated Appellant's rights under the 
6th Amendment to the Constitution of the United States, and 


the conviction below should be reversed for this reason alone. 


B. The learned Court below should have granted a 
judgment of acquittal in this case on the grounds that the 


jury did not have substantial evidence to carry them 


beyond a reasonable doubt, especially in view of the fact 


that the government's sole eye witness to the shooting 


admitted she had not been telling the whole truth. 


C. The learned Court below committed error in failing 
to charge that self defense was a defense to carrying a 


dangerous weapon without a license, 


D. The learned Court below committed error in failing 
to dismiss case for want of preliminary hearing, or continue 


case so one could be had, 
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VI 
ARGUMENT 


THE ALLOWANCE OF STATEMENTS OF THE APPELLANT WHICH 
HAD BEEN GIVEN TO THE POLICE BY HER, ON A SECOND 
ARREST FOR A NEW CHARGE GROWING OUT OF THE SAME 
OFFENSE, WITHOUT HER COUNSEL OF RECORD BEING PRESENT 
OR NOTIFIED WAS A VIOLATION OF APPELLANT!S RIGHTS 
UNDER THE 6TH AMENDMENT 
Appellant was arrested on a charge of assault with a 
dangerous weapon in the early morning hours of May 2,, 65. 
She was brought before the Court of General Sessions and 
charged on May 3, 1965,Wbond was set, Counsel's appearance 
was noted, Appellant informed of her rights and released on 
bond that same day, to a continued date for preliminary 


hearing. 


On June 14, 1966, Larry Harris, subject of the assault, 
died at Freedman't Hospital. Appellant's case was repapered 
as a homicide, and she was arrested that same day by Detective: 


Paul L. McKeown, 


The record shows that Appellant was questioned in the 


squad car on the way down to Police Headquarters, 


Tr, 148 Detective McKeown 


"We told her that she would have to accompany us to 300 


moon 


Indiana Avenue at Police Headquarters, On the way down 


we asked her what happened”. 


Appellant in response to questioning made the 


following very damaging statemetn, 
Tr, 149 Detective McKeown 


A, "She stated that she purchased this gun from a 
Negro male in the vicinity of 9th and "0" Streets, North- 
west, and she bought this gun for the purchase price of $15. 


dollars." 


* * * * * * * * * * * * * * * * * 


She bought the gun the same day of the altercation, 


coming to 1545, to the house.” 


above all went into the record over objection, and 
further, survived a subsequent motion for mistrial by 


Counsel for defendant, 


It is interesting to note that while Detective McKeown 
testified as to informing Appellant of her rights, nothing 


was mentioned by him of the right to Counsel. 


It is suggested that the law covering the factual cir— 
cumstances here has been well established. In Massiab ov. 
United States 377 US 201, 84 S. ct. 1199, 12 L, Ed 2 and 


246, (1964), the Court held that once a defendant had 
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counsel of record, contact by police authority could not 


be made with that defendant, unless his counsel be present. 
His right to have counsel present at any type of interro- 
gation, or elicitation was absolute. Evidence obtained 
otherwise was in violation of defendant's rights under the 


6th Amendment, and must be suppressed. 


In the Massiah case, of course, arraignment had al- 
ready taken place, and that case still left open the question 
of when the hard and fast right to presence of counsel came 
into being. There were some who contended it applied only 
to post arraignment situations. If there was however, any 
doubt about this point, it was cleared up in the case of 
Escobedo V. Illinois, 378 US 478, 84 S.Ct. 1758, 12L.Ed.977 
(1964) Where the Supreme Court held that the right to con- 
sult with counsel is a functional one "When the process 
shifts from investigatory to accusatory. The point has, 
with finality,been capped to its final finish with Miranda 


V. Arizona, 384 US 436 (1966). 


Subsequent interpretation by other circuits have 
extended the doctrine to the extent that the defendant not 
only has the right to have counsel present, but in question- 
able circumstances the police have a duty to ascertain, 


if they do not know, whether defendant has counsel, and to 


take necessary steps to inform counsel. 


In Clifton V. United States, 341 F and 649, (5th Cir.) 


(1965), the Court in going out of its way to pass upon the 
issue, when it need not have reached it, stated as follows: 
Page 651 "There is evidence that the statement was 
voluntarily made, but appellant asserts that it is none- 
theless inadmissable under the logic of Massiah V. United 
States (citation omitted), since it was obtained in the 


absence of counsel. 


In view of our conclusion with respect to the Court's 
instructions, we could avoid a consideration of the other 
questions raised. It is obvious, however, that the issue 
of the admissability of the incrimination statement mentioned 
above will inevitably arise on a retrial of this case. 

Since important constitutional considerations are involved 
in its resolution, we deem it appropriate on this appeal to 
deal with that question.”..... 

Page.652 “"Esobedo and Massiah represent a broad 
endorsement by the Supreme Court of the right to have counsel 
present during an interrogation once the investigation has 
begun to focus on a particular suspect. Here this was 
clearly the case, for appellant had been confined to a cell 
for nearly three months awaiting the action of the Grand 
Jury. Hence, any interview would have been directed only 


« 
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to obtaining evidence to be used in prosecuting the appellant, 
not in ascertaining whether or not there was probable cause 


to believe a crime had been committed." .... 


If such were the case above, what conclusion can be 
reached in this case where the appellant had already been 
charged with shooting the deceased some six weeks before. 

No noticewas given in this case to counsel, nor did the 

of fiddy’ explanation of rights to appellant include the 
Wmowledge she had a right to have her lawyer there. The fact 
that appellant later took the stamd and testified to the same 
thing herself, is of no significance. Appellant fwd the 

right to choose or not choose to take the stand absent Officer 
McKeown's statements in evidence. She had a right to have 


the government carry its case without statements from her 


elicited in the absence of counsel. The government did not 


have the right to infringe an appellants discretion to take 
or not to take the stand, by confounding her withaan illegal 
admission. Nor, does the fact defendant/hot demand counsel 
hold significance, for no right to counsel need be predicated 


on a request. Jackson V. United States 337 Fend 137 (D.C.,D.C.) 


In Clifton V. United States, 341 F 2nd 649, (5th Cir.) 


(1965), the Court in going out of its way to pass upon the 
issue, when it need not have reached it, state@ as follows: 
Page 651 "There is evidence that the statement was 
voluntarily made, but appellant asserts that it is none- 
theless inadmissable under the logic of Massiah V. United 
States (citation omitted), since it was obtained in the 


absence of counsel. 


In view of our conclusion with respect to the Court's 
instructions, we could avoid a consideration of the other 
questions raised. It is obvious, however, that the issue 
of the admissability of the incrimination statement mentioned 
above will inevitably arise on a retrial of this case. 

Since important constitutional considerations are involved 
in its resolution, we deem it appropriate on this appeal to 
deal with that question."..... 

Page.652 “"Esobedo and Massiah represent a broad 
endorsement by the Supreme Court of the right to have counsel 
present during an interrogation once the investigation has 
begun to focus on a particular suspect. Here this was 
clearly the case, for appellant had been confined to a cell 
for nearly three months awaiting the action of the Grand 
Jury. Hence, any interview would have been directed only 
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to obtaining evidence to be used in prosecuting the appellant, 
not in ascertaining whether or not there was probable cause 


to believe a crime had been committed." .... 


If such were the case above, what conclusion can be 


reached in this case where the appellant had already been 
charged with shooting the deceased some six weeks before. 

No notice;was given in this case to counsel, nor did the 

of fides explanation of rights to appellant include the 
kmowledge she had a right to have her lawyer there. The fact 
that appellant later took the stand and testified to the same 
thing herself, is of no significance. Appellant md the 
right to choose or not choose to take the stand absent Officer 
McKeown's statements in evidence. She had a right to have 
the government carry its case without statements from her 
elicited in the absence of counsel. The government did not 
have the right to infringe an appellants discretion to take 
or not: to take the stand, by confounding her withaan neat 
admission. Nor, does the fact defendant /hot demand counsel 
hold significance, for no right to counsel need be predicated 


on a request. Jackson V. United States 337 Fénd 137 (D.C.,D.C.) 


In Clifton V. United States, 341 F 2nd 649, (5th Cir.) 


(1965), the Court in going out of its way to pass upon the 
issue, when it need not have reached it, stated as follows: 
Page 651 "There is evidence that the statement was 
voluntarily made, but appellant asserts that it is none- 
theless inadmissable under the logic of Massiah V. United 
States (citation omitted), since it was obtained in the 


absence of counsel. 


In view of our conclusion with respect to the Court's 
instructions, we could avoid a consideration of the other 
questions raised. It is obvious, however, that the issue 
of the admissability of the incrimination statement mentioned 
above will inevitably arise on a retrial of this case. 

Since important constitutional considerations are involved 
in its resolution, we deem it appropriate on this appeal to 
deal with that question.”..... 

Page.652 “'Esobedo and Massiah represent a broad 
endorsement by the Supreme Court of the right to have counsel 
present during an interrogation once the investigation has 
pegun to focus on a particular suspect. Here this was 
clearly the case, for appellant had been confined to a cell 
for nearly three months awaiting the action of the Grand 
Jury. Hence, any interview would have been directed only 


ates 


to obtaining evidence to be used in prosecuting the appellant, 
not in ascertaining whether or not there was probable. cause 


to believe a crime had been committed." .... 


If such were the case above, what conclusion can be 
reached in this case where the appellant had already been 
charged with shooting the deceased some six weeks before. 


No notice-was given in this case to counsel, nor did the 


of fides explanation of rights to appellant include the 


knowledge she had a right to have her lawyer there. The fact 
that appellant later took the stamyd and testified to the same 
thing herself, is of no significance. Appellant lad the 

right to choose or not choose to take the stand absent Officer 
McKeown's statements in evidence. She had a right to have 

the government carry its case without statements from her 
elicited in the absence of counsel. The government did not 
have the right to infringe an appellants discretion to take 
or not: to take the stand, by confounding her withaan illegal 
admission. Nor, does the fact defendant/ot demand counsel 


hold significance, for no right to counsel need be predicated 


on a request. Jackson V. United States 337 Fand 137 (D.C.,D.C.) 


B. THS COURT WAS IN ERROR IN FAILING TO GRANT 
JUDGMENT OF ACQUITTAL AS THERE WAS NO *%.2-0%" 
SUBSTANTIAL EVIDENCE WITH WHICH THE JURY ~ 
COULD REACH A GUILTY VERDICT BEYOND A 
REASONABLE DOUBT. 
The sole eyewitness to the shoding was the government 
witness Regina Hampton. Her testimony for the government 
was in a constant state of deterioration, from start to 


finish. 


As noted in the statement of facts the witness Hampton 
had @m her first direct testimony testified that Yvonne stood 
at the kitchen door some 20 feet away from Larry Harris, 
and shot Harris while he was sitting on the bed. (Tr. 23) 

Yet immediately after it was established that through the 
expert testimony of Officer Smith that the person shooting 
had to be standing near the bed and at the kitchen, this 


because of the location of the shells, and the bullet holes 


in the wall next to the kitchen door, (Tr. 83,86,92), Regina 


Hampton then resumed the stand after listening to Officer 
Smith's testimony, and then placed Appellant at the 
door exiting to the hall (Tr. 112). 


Regina Hampton admitted that Larry Harris had chased 
Tennessee Kid out of the apartment with a butcher knife, 


and that Harris never left the apartment (Tr. 21, 31, 39), 


but she could not explain where the butcher knife disappeared 
to. The explanations given were first he didn't have a 
Knife (Tr. 40), second he chased Tennessee Kid out with it, 
(Tr. 40), and third, the police must have stolen it.(Tr. 235). 
The witness Hampton testified also that Harris drank. just 

as soon as he got up, (Tr. 48), that she had had him arrested 


on numerous occasions (Tr. 50) for beating her, and that the 


police had in fact asked her where the knife was (Tr.42). 


She gave further testimony that Harris made $80 dollars 


yet was a janitor in his own house (Tr. 58). 


The witness Hampton maintained that she never told 
Archie Williams about the knife (Tr. 235), but shortly there- 
after, completely broke down by saying that whe wanted to 
tell the truth (Tr. 235). The final culmination of Her testi- 


mony ended on a preposterous note. 
Tr.235 Regina Hampton 


A. No, No, No, I didn't. No. I want to talk. Please 
let me talk to you. I am going to tell the whole truth. 
I want to talk to you. I want to tell the whole 


truth. I don't think I can stand it no more. | 


The Court: No. 
The Witness: Let me talk to him. Come up here. 
Please come up here. Please, I am going to tell 


the whole truth. 


Thus, exited the sole government witness to the 
demise of Larry Harris. Obviously, the witness was fin- 
ally saying what was strongly suspected all aiong, that 
she was not telling the truth. But if this be so then 
what was the government still doing in Court. Its witness 
discredited by her own testimony, admitting the falsifica- 
tion , how could this then stand against appellant's 
testimony of self defense (Tr. 153) and the corroboration 


of this testimony through Officer Pavlish (Tr. 129, 136), 


Officer McKeown (Tr. 146). Further, the government itself 


helped along with Archie Williams to establish that Harris 
was aman of violence. (Officer McKeown, Tr. 155, Archie 
Williams 225, Regina Hampton (fr, 50). Without Regina 
Hampton there stood before the Court only a homicide, 
nothing more. 

Could the purchase of the gun that afternoon serve 
as a basis for conviction? Does one find the malice here? 
Possibly. But the acquittal of the murder eliminates this 


pecause it demonstrates the Jury's refusal to attach 
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malice to the gun. And without such connection upon: 
what basis save speculation could this case end up in the 
hands of the Jury? The verdict appears to reflect the 
dilemma the Jury was placed in, a compromise based on 


speculations, in response to a demand based on duty... 


C, THE COURT WAS IN ERROR IN REFUSING 
TO INSTRUCT THAT SELF DEFENSE TO 
CARRYING A DEADLY WEAPON, 


At Tr, 238-242 counsel for defendant requested and 
was refused an instruction to the effect that self defense 
would negate the failure to have a license for the weapon 
in question, Not only was this instruction denied, ae 
the Court instructed at Tr. 301 as follows: 


"Now Counsel for the defense has indicated to 
you, as the Court understood his argument, 
that a person using a weapon in self-defense 
meay.not be charged with carrying a dangerous 
weapon, The Court instructs you as a matter 
of law that if you find that this defendant 
purchased a gun, a pistol, and it was not in 
her place of business, that the subsequent 
use of that revolver in self-defense is no 
defense to the carge of carrying a dangerous 
weapon," 


This instruction of the Court was at variance with 
two established principles of law in the District of 
Columbia. 


First, there is no law against purchasing a pistol 


in the District of Columbia, or having it in one's home 
or place of business, Morton v. United States,183 Fed. 2d 


844, and secondly, self defense can negate a failure to 


2d. 


have a license for a weapon in one's possession. Wilson 
v. United States, 198 F 2d 299, Cooke v. United States, 
275 Fed 887, Dandridge v._United States, 265 F 2a 349. 
Under the Court's instruction the Jury was virtually 
directed to make a guilty finding. Such is not the law 
and exception was respectfully taken. (Tr. 301-302). 
D. THE FAILURE OF THE COURT TO GRANT 

ADMISSAL, OR CONTINUANCE, ON THE 

GROUND THAT THE DEFENDANT DID NOT 

RECEIVE A PRELIMINARY HEARING WAS 

ERROR. 

Immediately prior to trial counsel for defense 
moved for dismissal, or continuance on the grounds that 
the defendant had not been afforded preliminary hearing 
(fr. 1-12). 

Counsel did this on the basis of this Court's opinion 
in Dancey v. United States, 361 F 2d. 724, (1966) which 


in effect reaffirmed Blue v. United States 342 F 2d 894, 


in toto. These two cases, of course, are at odds with 


Crump v. United States, 361 Fed 75 (1964), which was 


wedged between them in time. Needless to say the 
Blue, and Dancey. doctrines hold for absolute right of 
preliminary hear ag with full leeway for discovery and 
presentation of defense, The Crump doctrine states to 
the contrary; It would appear that the defendant may be 


indicted by original indictment “but has no right to a 


preliminary hearing. 

The defendant maintains in this case suffering 
handicap and prejudice by being deprived of preliminary 
hearing. This, especially with regard to testimony of 
Regina Hampton, and Officer McKeown's statement with 
regard to the purchase of a pistol. Preliminary hearing 
in this case undoubtedly would have provided a different 
tactical approach, one which may well have kept the 
defendant from the stand. To have denied preliminary 
hearing, was, it is felt, error under the Dancey and 


Blue doctrines. 


CONCLUSION 


1. The convictions should be summarily reversed. 
2. The convictions should be reversed and remanded, 
3. Such action as this Honorable Court shall deem 


just and proper under the circumstances. 
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THE NATURE OF THE OBJECTION AND CURED ERROR 


The Government in its brief appears to make a twofold 
argument with regard to the elicitation of statements from 
the Appellee without counsel, and subsequent to charge. 

First, the Government contends that there was not a 
real objection to the statement, as the objection made 


prior to Officer McKeown's statement was a general unspeci- 


£ic objection; I/this so called unspecific objection took 


place in the record as follows. 
{TR: 146-147) 


BY MR. TERRY: 

Q. Officer, will you please state your name, rank 
and duty assignment, please? 

Ae I am Paul L.. McKeown, a detective, Metropolitan 
Police Department, attached to the Second Precinct, located 
6 New York Avenue, Northwest, Washington, D.C. 

Q. Were you so assigned on June 14, 1965? 

A. Yes, sir. 

Q. Directing you attention to that date, did you 
have occassion either by yourself or in company with a- 
nother officer to place this defendant Yvonne Newman under 
arrest? 

A. I did. 

Q. On what charge did you place her under arrest? 

A.. Homicide. 

Q.. Would you tell us with whom if anyone you ef- 
fected this arrest, who else was with you when you place 
her under arrest... 
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A. Detective George John Anderson, No.2 Precinct. 
Q. When you and Detective Anderson piaced ther un- 
der arrest, did there come a time when you transported her 
to a police station? 
A. We did, to the Homicide Squad of the Police 
Headquarters. 
Q. And how did you get there? 
A. In our police cruiser No.202. 
Q. The Cruiser from the Second Precinct? 
A. Yes, si. 
Q. Who was present in the cruiser when you arrived 
from the place of arrest to the homicide squad? 
The defendant, my mlf and Detective George. 
Where did you place the defendant under arrest? 
1483 Newton Street, Northwest. 
Is that her home? 
Yes, sir, Washington, D.C. 
Now, at the time & the defendnat's arrest for 
did you have any conversation with her, you or 
the Detective with you? 
A. We did. 
Q. What was the nature of that conversation? 
MR. EDELSON: A continuing line of objections. 
THE COURT: What? H 
MR. EDELSON: May I have a standing objection? 
THE COURT: Yes. 


This objection was made as can be seen in the face 
of a carefully prepared prosecutive eliciatation of an ad- 
mission. Counsel for the appellant respectfully submits 
that it was addressed to a learned, and experienced Trial 
Court. It's thrust against an admission of a defendant 
could hardly be missed. Counsel for appellant acts not, and 


ig not aware of a procedure which would require case authority 


to be cited with each objection, in front of a jury, save 


perhaps if requested by the trial judge, himsélf. 


235 


The Government contends that objection was not made 


2 
until after the admission was ees eae] eA this con- 


tention, Likewise, it would appear the Government is mis- 
taken. 

The Record reveals the following: 

(TR: 149-151) 


MR. EDELSON: May we approach the Bench? 

THE COURT: Yes. 

( AT THE BENCH) 

MR. EDELSON: Your Honor, this is some six weeks 
subsequent to a charge of A/B/¥. I think we have already 
violated the prescriptions of Escobedo vs United States. 

THE COURT: As to counsel? 

MR. EDELSON: That is correct. 

THE COURT: She is out on bond. 

MR. EDELSON: She is out on bond. But according toe 
the Messiah case, as your Honor well knows, she is entitled 
to have counsel at all times before making any statements. 

THE COURT: He has not asked him whether he advised 
her about the statement. 

MR. EDELSON: She already had counsel, your Honor, 
The Messiah case makes it absolutely clear that she is not 
to be interrogated without counsel. 

THE COURT: The objection will be overruled. 

MR. EDELSON: I am going to move for a mistrial at 
this points on the grounds of Messiah. I was her retained 
counsel at the time, I received no notification that she 
was going to be questioned, and I think under that case 
and under the case of Escobedo that the testimony profered 
by the—- 

THE COURT: This is not the Messiah case. 

MR. EDELSON: Yes, it is, your Honor. 

THE COURT: No, not by a long ways. The information 
given was given on her way dow, after she had been advised 
of her rights. 

MR. EDELSON: The information in the Messiah case was 
taped. But as your Honor recalls in the Messiah case, sub- 


2/ Page 9, Appellee's Brief 


-4- 


sequent to arraignment, the officers put a listening 
device on the car of the fefendant. 

THE COURT: He was out on bond, and they were a 
half a block away or something. 3 

MR. EDELSON: The case was reversed on the grounds 
that eavesdropping by the officers or even questioniag by 
officers without counsel was improper and in violation of 
the defendant's rights under the 6th amendment. 


As can be seen counsel moved for a mistrial upon the 
introduction of evidence over objection. vorther, it would 
appear that the Trial Court was not in the least dontused 
by the nature of the objection, and in fact theught it was 
a point needing clarification at the appellate level, Pur~ 


had 
ther, the Court stated that -.. the point in fact/been pre- 


3/ 
served on record. It is further clear frem the record 
that the Trial Court below was going to allew the statement 
and would have allowed it whether Massiah greunds had been 


stated at the first instance, or not. As the Trial Court 


my 


made very clear, it considered Massiah a "bugging" case. 


Counsel for appellant respectfully urges that the record 
has been made on 6th amendment grounds and should be con- 
sidered in that light. 

The second prong of the Government's attack ' goes to 
the fact that the defendant took the stand and testified 
to the same facts as elicited from her by pecaelive McKeown. 


151 
150-151 
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Since the defendant has a right not to take the stand, it is 
respectfully urged that she should not be confounded by im- 
proper admissions in making that choice. 
Ir 

THE INFERENCE TO BE DRAWN BY PURCHASE OF THE GUN 

The Government contends that error if any had been 
eliminated by the fact that the jury acquitted as to murder 
II, and convicted as to manslaughter. Thus, the Gevernment 
-argues that since the only inference to be drawn from purchase 


is premeditation, or malice, and since these ere eut ef the 


case by verdict, there is no longer a qieation This ar- 


gument does not appear to hold. First, it ignoreg the 
possibility of inflaming the prejudice ef the jury and 
creating compromise verdict. Secondly, it igneres the fact 
that purchase of a gun on the same day as the sheeting could 
easily lead to a manslaughter verdict, by showing a predis- 
position and willingness to engage in combat regardless of 
consequences. From it the jury could easily infer a wonton, 
amd wreckless abandonment of caution, which spelled man- 
slaughter. 
LET, 
THE WITNESS REGINA HAMPTON 
Counsel for appellant will not belabor. However, 


appellee's brief in a footnote 19 at page 13 states that 
_5/Page 16 Appellees Brief 
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the witness Hampton "testimony on direct and cross, exam 


ination was that appellant stood in the doorway between the 


hall and the bedroom (when she fired the shots). Appellant’ 


brief then purports to show that this version of the record 
is not correct. The Court's attention is respectfully 
directed to the following portions of the transcript. 

TR: 23-24 


Q. When Larry said this to Yvonne, did she say 
anything back to Larry? 

A. Me? 

Q. No. Yvonne,"Did she say anything back to Larry? 

A. She said, "No, you won't," and that's all. 

Q. And then what happened? 

A. She just came out of the kitchen, and La 
was sitting on the bed, and she started shooting at him. 


TR: 29-30 


Q. How far was Yvonne from Larry at the time of 
the shooting? 

A. From where that door to that first bench stand 
(indicating). That is where my bed was. 

Q. From the door? 

A. Yes, sir. That is how far from where the door 
is to my bedroom. 

MR TERRY: Your Honor, that would be about 15 or 
20 feet. 

THE COURT: I think the jury would be the best judge 
of that. Mr. Edelson, can you agree? 

MR. EDELSON: I would say it is more than 20 feet. 

THE COURT: Well, step it off. 

MR. EDELSON: It is about 20 feet. 

THE COURT: All right. ‘The record will indicate it 
is approximately 20 feet. 


Purther, the Government's version of this record 
is not in accord with that of the learned Court below. 


TR: 174-175 


pe 


THE COURT: ‘The motion will be denied. 

The Court makes the observation that it is the 
Court’s “recollection of the complaintant's testimony that 
she was in the kitchen and that she came to the doorway 
into the bedroom and did the shooting. So you had better 
check the record, Because the ladies and gentlemen of 
the jury have heard the testimony. This is the Court's 
recoliection. It appeared at the time to be quite clear. 

MR. TERRY: JI will do so, your Honor. 

THE COURT: It was not in the doorway going into 
the hall..It was in the doorway between the kitchen and the 
front room. 


Some of the confusion, on this Government's point, 
becomes immediately cleat when it is realized that the 


agreed distance of 20 feet, from where appellant shot the 


deceased was totally imreconcilable with appellant being 


in the front hallway door as Officer Smith establisked 
that the bed was immediately adjacent to the door. 


WHEREFORE, appellant respectfully requests relief 
as heretofore set out in appellant's brief. 
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QUESTIONS PRESENTED 


in the opinion of appellee, the following questions are 
presented : 


(1) Is not a contention that there was an erroneous 
admission into evidence of an extra-judicial statement 
(relating to the carrying of a dangerous weapon) a moot 
question where: (a) the evidence relates only to a count 
on which the sentence imposed is concurrent with, and 
shorter than, the sentence on an unaffected count; (b) 
appellant herself testified at trial, on both direct and 
cross-examination, to the same facts contained in the 
statement; and (c) defense counsel cross-examined the 
witness in regard to contemporaneous extra-judicial state- 
ments favorable to the defense? 

(2) Are questions of credibility of trial witnesses 
properly for the jury? 

(8) Did not the trial judge properly refuse to in- 
struct that the use of a weapon in self-defense bars a 
conviction for carrying a dangerous weapon without re- 
gard to whether the weapon was carried prior to the 
alleged act of self-defense? In any event, is not appel- 
lant’s contention moot where: (a) the jury rejected the 
claim of self-defense; and (b) the contention relates to 
a count on which the sentence is concurrent with, and 
shorter than, an unaffected sentence on another count? 

(4) Did not the trial judge properly deny appel- 
lant’s motion for dismissal of the indictment or for con- 
tinuance of the trial until a preliminary hearing was 
held where: during continuances requested by appellant 
and spanning a long period of time, an indictment was 
returned, and (a) appellant, through her attorney, ap- 
pears to have acquiesced, in effect, in the transfer of the 
proceedings from the U.S. Commissioner to the indict- 
ment procedure, and (b) appellant was never denied any 
right to counsel in the preliminary proceedings, and (c) 
there has been no showing of prejudice and the record 
indicates there is none? 


INDEX 


Counterstatement of the case 
Pre-Trial Proceedings 
Evidence at Trial 

Statute and rules involved 

Summary of argument 

Argument: 


I. As to Count Two—There was no reversible error in 
the admission of appellant’s extra-judicial statements 
relating to the purchase of the gun, which statements 
were co-extensive with her trial testimony and relate 
to a concurrent count 


. The question of whether the admitted homicide was 
justified was clearly for the jury and the trial judge 
correctly refused appellant’s motions for acquittal 


. The trial judge properly refrained from instructing 
the jury that the use of the weapon in self-defense 
immunized appellant from conviction for carrying b 
fore the shooting oe 


. The trial court correctly refused appellant’s request 
for dismissal of the indictment or a continuance until 
a preliminary hearing was held 


Conclusion 
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COUNTERSTATEMENT OF THE CASE 


A two-count indictment charged appellant, Yvonne 
Newman, with murder in the second degree (22 D.C. 
Cope § 2403) and with carrying a dangerous weapon 
(22 D.C. Cope $3204). After a trial beginning on 
March 8, 1966, a jury returned a verdict of manslaugh- 
ter on the first count and guilty as charged on the second 
count. Appellant was subsequently sentenced to imprison- 
ment for 3 to 9 years on the first count, and to 1 year 
on the weapons count, the sentences to run concurrently. 


(1) 
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Pre-Trial Proceedings 


On the night of May 1, 1965, Larry Harris was criti- 
cally shot 7 times; appellant was undisputedly the assail- 
ant, (Tr, 17, 23-24, 88, 117-18, 187.) Harris was taken 
to a hospital (Tr. 81) and several hours later appel- 
lant was arrested by Metropolitan Police Detective Pav- 
lish (Tr, 123). She was charged by complaint in the 
Court of General Sessions with assault with a danger- 
ous weapon (see Tr. 127) and subsequently presented 
in that court for puposes of a preliminary hearing (see 
Tr. 1432). Counsel who represented appellant at trial 
and on this appeal represented appellant (Tr. 9, 150%), 
the matter was continued, and appellant was released 
on bond (Tr. 148-44, 150*). 

Six weeks later, on June 14, 1965, Harris died as a 
result of the wounds inflicted on May 1 (Tr. 118, 119, 
121). Appellant was then arrested on June 14, 1965 
by a Detective Mckwen (spelled McKeown in the tran- 
script) who entered the case upon Harris’ death and 
arrested appellant on a new charge: homicide (Tr. 154, 
146-47). A complaint, sworn by McEwen and charging 
appellant with murder in the second degree, was brought 


1A number of the dates in this brief disagree with those in 
appellant’s brief. 


2 See also Docket, Court of General Sessions, US 3778-65; Com- 
plaint, No. U.S.W. 1557-65 (filed in Office of the Clerk, Court of 
General Sessions). 

The matter of pre-trial proceedings was raised orally on the 
first day of trial. Consequently, while those proceedings are 
sketched out in the transcript, details are lacking. Appellee there- 
fore asks this Court to take judicial notice of the official records 
of the Court of General Sessions and of the United States Commis- 
sioner for the District of Columbia, referred to throughout this 
brief. 


2See also Docket, Court of General Sessions, US 3778-65; Com- 
plaint, No. U.S.W. 1557-65. 

According to General Sessions records, counsel was originally 
appointed (although he was later retained (Tr. 150)). 


4 See also Docket, note 3, supra. 
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before the United States Commissioner (Tr. 3°). Ap- 
pellant was presented before the Commissioner and the 
case was continued until June 29, 1965 on her request so 
that she could obtain and consult with counsel; she was 
released on bond.® On June 29 the case was again con- 
tinued, this time at the request of appellant’s counsel; 
a new date was set for July 27." On the July 27 date 
the case was once again continued at defense counsel’s 
request and the matter was re-set for September 9.° 

On September 7, 1965, however, there was filed in the 
District Court an indictment charging appellant with 
murder in the second degree, as well as with carrying 
a dangerous weapon. Accordingly, on September 9, 1965 
the matter before the Commissioner was again continued. 
This time it was continued by agreement of both sides 
pending arraignment of appellant on the indictment. Sub- 
sequently, the Government’s motion of September 17, 1965 
to dismiss the matter before the Commissioner because 
of the indictment was granted; no objection on appel- 
Jant’s part appears. ° 

On the first day of trial, counsel for appellant orally 
moved for either dismissal of the indictment or a con- 
tinuance until a preliminary hearing was afforded. This 
motion was opposed by the Government and denied by 
the trial judge. (Tr. 3-11.) 


Evidence at Trial 


The Government’s only available eyewitness to the 
shooting was Regina Hampton, in whose apartment the 
homicide occurred (Tr. 17, 18). The victim, Larry Harris, 
and Mrs. Hampton lived in the same building and Harris 


5 See also 17 U.S. Comm’r’s Docket, No. 335. 
¢ Ibid. 

7 [bid. 

8 Ibid. 

° See ibid. 
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was Mrs, Hampton’s boyfriend (Tr. 17-18, 75). On the 
evening of the homicide, between approximately 9 and 
10 o’clock (Tr. 19), Mrs. Hampton had returned to her 
apartment to get a check and to change clothes, intend- 
ing to spend the night at her mother’s (Tr. 19, 22, 28, 
35). Mrs. Hampton arrived with one “Toby” * and with 
appellant, who was her niece and who had accompanied 
her, at her request, to pick up the check, intending to 
return to Mrs. Hampton’s mother’s with her (Tr. 17, 19, 
23, 38). Another man identified as “Tennessee Kid” ap- 
parently intruded into the apartment immediately behind 
them (Tr. 20) ; however, Harris was already in the house 
and expelled him with a knife (Tr. 21, 39). After some 
initial disagreement, the four remaining persons—Mrs. 
Hampton, “Toby”, appellant and Harris drank (Tr. 21, 
59). 

In the course of the evening appellant prompted Mrs. 
Hampton to hurry and change clothes so they could leave 
(Tr. 23, 72). Harris was apparently angry with Mrs. 
Hampton because she had spent the previous night at 
her mother’s and he told her that she was not going to 
change (Tr. 23, 38-39). During this argument appellant 
objected to Harris’ general treatment of her aunt and 
Harris said, “Oh shut up, Yvonne. . .”, threatening to 
“smack” her. Appellant replied, “No, you won’t.” (Tr. 
23, 40.) She started shooting from the doorway between 
the bedroom and the front hall (Tr. 25, 28-29). Harris, 
wounded, rose off the bed on which he had been sitting 
and fell to the floor (Tr. 25, 33, 42). Mrs. Hampton 
testified that she did not see a knife in the victim’s hand 
subsequent to the original, earlier encounter with “Ten- 
nessee Kid” (Tr. 31, 60-61). 

After the shooting appellant told “Toby” to get her 
coat and pocketbook, and ran (Tr. 25, 33). Mrs. Hamp- 


10Mrs. Hampton testified that “Toby” was an acquaintance of 
appellant’s and that she herself did not know him well (Tr. 18-19). 
The Government was unable to find “Toby” for the trial (Tr. 167). 


11 Nor did the police notice a “blue-handled knife” in their later 
search of the apartment (Tr. 85). 


5 


ton talked with the victim (Tr. 62), then went out of 
the house in search of policemen (Tr. 46-47), whom 
she found (Tr. 79, 109-10). 

One of the patrolmen who responded testified to his 
observations while at the apartment (Tr. 78-106). Among 
other testimony, he related the finding of nine expended 
shell casings and the discovery of three spent bullets 
in the room, (Tr. 83). 

A Second Precinct detective testified to appellant’s ar- 
rest on the assault charge (Tr. 122-45). On both direct 
examination and cross he testified to contemporaneous 
statements by appellant consistent with her defense at trial 
(Tr. 128-30, 185-38, 141-42; see Tr. 172). A second de- 
tective testified with regard to his arrest of appellant 
on the homicide charge on June 14, 1965 (Tr. 145-60). 
His testimony also included contemporaneous statements 
by appellant consistent with her trial defense (Tr. 147- 
49, 152-54; see Tr. 172). He further testified that appel- 
lant told him she had purchased the homicide weapon on 
the day of the shooting (Tr. 149). 

Other matters relating to necessary Government proof 
were stipulated by the defense (Tr. 121, 158, 161-62, 
164-65). 

Appellant’s defense was announced as justifiable homi- 
cide (Tr. 16-17; see Tr. 26-27) and the entire trial pro- 
ceeded on that basis, with appellant acknowledging the 
shooting. She confirmed the outlines of the Government’s 
ease (Tr. 180-88). Her testimony included the assertion 
that she had purchased the gun from an unknown street 
vendor on the evening of the killing (Tr. 182-83). She 
further testified, however, that the killing was in self- 
defense, claiming that in the course of her words with 
Harris, the victim, he threatened to stab her, rose from 
the bed with a long butcher knife, and approached her. 
It was at that point, she claimed, that she began shoot- 
ing, and then fled. (Tr. 187-88, 198-200.) On cross-ex- 


12 Two of the spent bullets were recovered. Another was noted in 
the wall but could not be recovered (Tr. 83). 
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amination appellant again told of buying the loaded gun 
on the street (Tr. 201, 203). 

The case went to the jury not only on the offenses 
charged (and self-defense instructions) but also on in- 
structions on manslaughter and assault with a dangerous 
weapon as lesser included offenses. 


STATUTE AND RULES INVOLVED 


Title 22, Section 3204 of the District of Columbia 
Code provides: 


No person shall within the District of Columbia 
carry either openly or concealed on or about his per- 
son, except in his dwelling house or place of business 
or on other land possessed by him, a pistol, without 
a license therefor issued as hereinafter provided, or 
any deadly or dangerous weapon capable of being 
so concealed. Whoever violates this section shall be 
punished as provided in section 22-3215, unless the 
violation occurs after he has been convicted in the 
District of Columbia of a violation of this section or 
of a felony, either in the District of Columbia or in 
another jurisdiction, in which case he shall be sen- 
tenced to imprisonment for not more than ten years. 


Rule 5(a), Federal Rules of Criminal Procedure, pro- 
vides, and provided at the time pertinent to this trial: 


PROCEEDINGS BEFORE THE COMMISSIONER 


(a) Appearance before the Commissioner. An of- 
ficer making an arrest under a warrant issued upon 
a complaint or any person making an arrest without 
a warrant shall take the arrested person without 
unnecessary delay before the nearest available com- 
missioner or before any other nearby officer empower- 
ed to commit persons charged with offenses against 
the laws of the United States. When a person ar- 
rested without a warrent is brought before a com- 
missioner or other officer, a complaint shall be filed 
forthwith. 
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In pertinent part, Rule 9, Federal Rules of Criminal 
Procedure, provides, and provided at the time pertinent 
to this trial: 


WARRANT OR SUMMONS UPON INDICTMENT OR 
INFORMATION 


(a) Issuance, Upon the request of the attorney 
for the government the court shall issue a warrant 
for each defendant named in the information, if it 
is supported by oath, or in the indictment. The clerk 
shall issue a summons instead of a warrant upon the 
request of the attorney for the government or by 
direction of the court. Upon like request or direction 
he shall issue more than one warrant or summons 
for the same defendent. He shall deliver the war- 
rant or summons to the marshal or other person au- 
thorized by law to execute or serve it. If a defen- 
dant fails to appear in response to the summons, a 
warrant shall issue. 


* * * * 


(ce) Execution or Service 


(1) .... The officer executing the warrant shall 
bring the arrested person promptly before the court 
or, for the purpose of admission to bail, before a 
commissioner. 


SUMMARY OF ARGUMENT 


I 


The record is not as complete as might be required for 
a determination of the merits of appellant’s contention 
relating to the admission of her extra-judicial statement 
about the purchase of the gun. Nevertheless, the ques- 
tion is moot since the evidence could relate only to the 
weapons count on which the sentence imposed is concur- 
rent with, and shorter than, the sentence on the unaf- 
fected count. Furthermore, error, if any, would be harm- 
less and cured since appellant testified at trial to the 
same facts contained in her extra-judicial statement. 
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Moreover, counsel for appellant cross-examined the same 
witness who gave the testimony in question about con- 
temporaneous statements favorable to the defense. 


Il 


Appellant’s claim that the trial court should have 
granted her motions for acquittal rests solely upon an 
appellate attack on the credibility of one of the Gov- 
ernment’s witnesses. The same arguments pressed in this 
Court were presented to the jury. Questions of credi- 
bility are within the province of the jurors who see and 
hear the witness. 


Tit 


Appellant’s evidence at trial, as well as the Govern- 
ment’s evidence, showed that appellant carried the gun 
in a place other than her home or place of business. 
Whether or not she used it in self-defense at one point 
in time was thus not determinative of her guilt on the 


charge of carrying a dangerous weapon. The trial judge 
correctly instructed the jury in this regard. Moreover, 
the jury rejected the claim of self-defense and, addition- 
ally, the sentence on the weapons count is concurrent 
with the unaffected sentence on the other count; the is- 
sue is therefore a moot one. 


IV 


Appellant’s argument that her conviction must be re- 
versed because she did not have a preliminary hearing is 
without merit for at least three reasons. (1) After the 
indictment she appears to have concurred to some degree 
in the continuance of the matter pending arraignment. 
(2) There was never any denial of the right to counsel 
in these proceedings and the case is directly controlled by 
prior decisions of this Court. (3) There is no showing 
of prejudice and the record indicates the complete ab- 
sence of any. 
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ARGUMENT 


I. As to Count Two—There was no reversible error in the 
admission of appellant’s extra-judicial statements re- 
lating to the purchase of the gun, which statements 
were co-extensive with her trial testimony and related 
to a concurrent count. 


(Tr. 3-4, 149) 


Appellant’s first contention is a limited but direct com- 
plaint that certain testimony, introduced through the wit- 
ness Detective McEwen and relating to appellant’s pur- 
chase of the gun, was erroneously admitted. BRIEF FOR 
APPELLANT, pp. 8, 15-16. The testimony about which 
complaint is now registered is the following, given in re- 
sponse to a question about whether appellant had told the 
detective anything in regard to where she had gotten the 
gun used in the shooting: 


A. [Witness McEwen]: She stated that she purshed 


[sic; purchased] this gun from a Negro male in 
the vicinity of 9th and O Streets, Northwest, and 
she bought this gun for the price of $15.00. 


* * * * 


A. She bought the gun the same day of the alterca- 
tion, prior to coming to 1545, to the house. 


Tr. 149; see BRIEF FOR APPELLANT, pp. 8, 16. F 
Appellant’s attack is based on Massiah v. United States 
377 U.S. 201 (1964), and his specific complaint is that 
the statement was a “very damaging” one. It should be 
noted that while there was a general, unspecific objection 
prior to this testimony, it was not until after the testi- 
mony had been given that an objection was made on 
Massiah grounds (Tr. 149-50). Cf. United States ‘v. 
Indiviglio, 352 F.2d 276 (2d Cir. en banc 1965), cert. de- 
nied, 383 U.S. 907 (1966) ; Deans v. United States, D.C. 
Cir. No. 20238, decided by opinion December 21, 1966. 
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Whether or not the statement was erroneously intro- 
duced “ is a question not really presented here since there 
were several reasons why the testimony could not amount 
to reversible error in any event. First, the evidence could 
have been harmful only as to certain issues, none of 
which are important here. The evidence of purchase of 
the gun on the day of the shooting could have provided 
evidence of either premeditation or malice. However, ap- 
pellant was not charged or tried for any crime involving 
premeditation, and by its verdict of manslaughter the 
jury found no malice,"* making any issue in that regard 
academic, The testimony might also have provided evi- 
dence on the count of carrying a dangerous weapon but 
the sentence on the conviction for that count is concurrent 
with, and shorter than, the sentence on the manslaughter 
count, thereby making that question also moot. See, ¢.g., 
Hirabayshi v. United States, 320 U.S. 81, 85 (1943) ; 
Deans v. United States, D.C. Cir. No. 20238, decided by 
opinion December 21, 1966 (claim similar to that pre- 
sented here passed over). Accord, ¢.g., Gainey v. United 
States, 380 U.S. 68, 65 (1965) ; Moore v. United States, 
117 U.S. App. D.C. 376, 330 F.2d 842 (1964). 

Second, appellant herself testified to exactly the same 
facts contained in the Government’s evidence on this 
point, and even went beyond the Government’s in spe- 
cificity.* These co-extensive judicial statements preclude 


13 The statement was made on the way from appellant’s home to 
the police station on June 14, 1965, when appellant was arrested 
for homicide. Some circumstances of the statement are shown on 
the record but many details of significance seem lacking and, since 
it seems unnecessary, appellee does not reach the avoidable consti- 
tutional question. 


14 Appellant recognizes this in the course of a separate argument. 
BRIEF FOR APPELLANT, pp. 22-23. 


18 A. [Appellant]: Then we left the liquor store at 11th and— 
oh, we walked on down towards 9th and O. Just as we were 
walking along, they were walking ahead of me and I saw this 
guy on the corner. In fact, this fellow called me. He didn’t 
call me by name, he called me. 

I didn’t know whether I knew him or not. I went over towards 
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appellant from alleging as a fatal defect that her extra- 
judicial statement was allegedly inadmissible £.9., 
Wheeler v. United States, 82 U.S. App. D.C. 363, 367- 
68, 165 F.2d 225, 229-30 (1947), cert. denied, 333 US. 
830 (1948); and authorities in accord.”* 

Third, it might also be noted that on cross-examination 
counsel for appellant, in an effort to buoy up appellant’s 
claim that the victim had attacked her with a knife, also 


him, and I had never seen him. But he did, he asked me if I 
wanted to buy a set of rings. I told him no, I didn’t want to 
buy none. Then he asked me if I wanted to buy a pistol cheap. I 
asked him what kind of pistol, like that. 


He said, “A pistol.” 

I said, “How much are you selling it for?” 

And he said $15. I bought the pistol from the fellow. 

Q. What did you do then? 

A. Well, I stuck the pistol in my handbag, not paying any 
more attention to it after that. 


Afterwards we went on down to my aunt’s. First, we met this 
fellow named Toby. (Tr. 182-83.) (Direct examination.) 


And on cross-examination appellant again acknowledged the same 
essential facts: 


Q. Now, where did you get the gun? 
A. I bought the gun at 9th and O. (Tr. 201.) 


16 B.g., Ercoli v. United States, 76 U.S. App. D.C. 360, 131 F.2d 
354 (1942) (defendant objected to introduction of confession, then 
admitted same facts in his own testimony; constituted judicial 
admission and operated as express waiver); Murray v. United 
States, 53 App. D.C, 119, 288 Fed. 1008 (objection to extra-judicial 
statement overruled; subsequent defense testimony to same effect 
and defendant’s acknowledgement of statement previously intro- 
duced cured error, if any), cert. denied, 262 U.S. 757 (1923); see 
Ryan V. United States, 26 App. D.C. 74, 84 (1905) (where defendant 
shows facts establishing guilt in own testimony, erroneous ad- 
mission of evidence is harmless); 1 WIGMORE, EVIDENCE §18(D), 
at 344 (3d ed. 1940) (waiver of objection by introduction of similar 
evidence); 5 AM. JuR. 2d Appeal & Error § 806, at 248 (1962) 
(erroneous introduction of evidence neutralized when objecting 
party admits facts erroneously proved). See also 9 WIGMORE, Evi- 
DENCE § 2592, at 591 n.1 (3d ed. 1940) (the principle of judicial ad- 
missions applies to criminal cases) ; id. at 591 (principle applies to 
waiver of evidentiary rules constitutionally sanctioned for benefit 
of waiving party). 
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probed the matter of appellant’s statements and empha- 
sized through elicited testimony that appellant had as- 
serted this to the detective and had also told the detective 
that she was fearful because she had seen her mother 
killed (e.g., Tr. 153-54) .” 

Accordingly, any claim of error would be precluded 
and/or would, at best, relate only to harmless error (FED. 
R. Crim. P. 52(a)). Appellant’s request for reversal on 
this gorund is thus without merit. 


Il. The question of whether the admitted homicide was 
justified was clearly for the jury and the trial judge 
correctly refused appellant’s motions for acquittal. 


(Tr. 167-74, 237-88, 258, 262-64) 


As the Counterstatement sets out, the homicide was ad- 
mitted and appellant’s defense from the outset was an 
admission plus a tender of self-defense as justification. 
The contested question of whether appellant had acted 
in self-defense at all, and the question of whether there 
would have been excessive force, and other related ques- 
tions, were, in any event, plainly present. Viewing the 
evidence in the light most favorable to the Government,”® 
the evidence was clearly sufficient. Appellant does not 
appear to question the sufficiency of the evidence in the 
abstract. His contention that the trial judge erred in 
denying his motions for acquittal (Tr. 167-74, 237-38) 
rests on quarrels with credibility. The same attacks 
made here on Regina Hampton’s credibility were basical- 
ly those made before the trial judge (Tr. 168-73) and the 
jury (Tr. 258, 262-64) and rejected by them. The short 
of the matter is that questions of credibility are for the 
jury—even where the testimony is thought by the judge 
to be bizarre, implausible, unreliable, or incredible. E.g., 


17 Cf. Johnson v. United States, D.C. Cir. No. 19969, decided 
September 15, 1966. 

18 See, e.g., Glasser V. United States, 315 U.S. 60, 80 (1942) ; 
Curley v. United States, 81 U.S. App. D.C. 389, 392, 160 F.2d 229, 
232, cert. denied, 331 U.S. 837 (1947). 
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Trimble v. United States, D.C. Cir. No. 19942, decided 
September 15, 1966, slip op. at 2; Young v. United 
States, 114 U.S. App. D.C. 42, 48, 309 F.2d 662, 663 
(1962) ; Wigfall v. United States, 97 U.S. App. D.C. 252, 
230 F.2d 220 (1956). 

Appellant’s specific attacks launched on Regina Hamp- 
ton’s testimony do not require extensive commentary, al- 
though for the convenience of the Court some are dis- 
cussed in the margin because, in appellee’s view, they do 
not rest on a correct reading of the record.’ In any 
event, the jurors who heard and saw the witness were the 
proper arbiters of her credibility. E.g., Curley v. United 
States, 81 U.S. App. D.C. 389, 394, 160 F.2d 229, 233, 
cert. denied, 331 U.S. 837 (1947). 


1° For example, appellant belabors the witness’s emotional break- 
down (see Tr. 280) during the course of defense counsel’s pressing 
cross-examination (Tr. 235-36). (BRIEF FOR APPELLANT, pp. 5-6, 
21, 22.) Running throughout these references is appellant’s accusa- 
tion that the witness stated she was not telling the truth. Jd. at 
22. However, what the witness really said was that she wanted “‘to 
tell the whole truth.” (Tr. 285.) (Emphasis added.) Throughout 
her previous testimony, on both direct and cross, the witness had 
sought to testify beyond the scope of the questions and had to be 
restrained since she wanted to testify to more than was asked 
(see, e.g., Tr. 22, 30, 41, 54, 61). In any event, defense counsel ex- 
pressly rejected the opportunity to call or further examine the wit- 
ness after the incident—if he believed that anything pertinent to 
the defense was to be ascertained or brought out (Tr. 236). Finally, 
the matter was argued to the jury by counsel (Tr. 263) and ap- 
parently rejected. 

Appellant also states that the witness changed her testimony 
concerning where appellant was standing when she fired the shots 
(Brier, pp. 3-4, 20). This recollection of the testimony, also argued 
to the jury (Tr. 260-62), is not correct. The transcript shows that 
the witness’s testimony on direct and cross-examination was that 
appellant stood in the doorway between the hall and the bedroom 
(Tr. 28-29, 52-53; see Tr. 56); her testimony was the same when 
she was later recalled (Tr. 112-14). 
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Ill. The trial judge properly refrained from instructing 
the jury that the use of the weapon in self-defense 
immunized appellant from conviction for carrying be- 
fore the shooting. 


(Tr, 149, 182-88, 201, 288-42, 278, 299-301, 303) 


Appellant contends that the trial court erroneously re- 
fused to instruct that “self defense would negate the fail- 
ure to have a license for the weapon in question”.*° The 
matter was discussed before the trial judge charged the 
jury (Tr. 238-42) and subsequent to the instructions (Tr. 
303). 

The defendant’s own evidence (Tr. 182-837"), as well 
as the Government’s evidence (Tr. 149), tended to show 
that appellant had carried the weapon to her aunt’s 
apartment. Thus the jury could clearly conclude that ap- 
pellant had committed the crime of carrying a dangerous 
weapon. See 22 D.C. Cope § 3204 (1961); ¢9., Dan- 
dridge v. United States, 105 U.S. App. D.C. 157, 265 
F.2d 349 (1959) (defendant who took pistol from home, 
across the street to neighbor’s was committing crime dur- 
ing that interval, although shooting later occurred in de- 
fendant’s home); Wilson v. United States, 91 U.S. App. 
D.C. 135, 198 F.2d 229 (1952) (defendant who took up 
gun in self-defense could be guilty of carrying it illegally 
just prior to incident, if in his possession then). 

The trial judge correctly instructed the jury on the 
elements of the crime of carrying a dangerous weapon 
(Tr. 299-300). Additionally, he further correctly in- 
structed the jury @ in regard to the principle involved in 


20 BRIEF FOR APPELLANT, p. 23. 


21See also Tr. 201 (cross-examination of defendant to same 
effect). 


22 (THE CourT:] 


Now counsel for the defense has indicated to you, as the 
Court understood his argument, that a person using a weapon 
in self-defense may not be charged with carrying a dangerous 
weapon. The Court instructs you as a matter of law that if 
you find that this defendant purchased a gun, a pistol, and 
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defense counsel’s preceding argument to the jury that 
“self defense is a defense to carrying a deadly weapon” 
(Tr. 278).23 Although this Court has held “that one is 
not guilty of carrying an unlicensed gun during the pe- 
riod it is actually used in self-defense, Wilson v. United 
States, 91 U.S. App. D.C. 185, 198 F.2d 229 (1952),”** 
the Court has also made it clear that this doctrine is in- 
applicable where one anticipating harm carries a gun be- 
fore the danger actually arises. (Edward) Cooke v. 
United States, 107 U.S. App. D.C. 228, 275 F.2d 887 
(1960) ; Dandridge v. United States, 105 U.S. App. D.C. 
157, 265 F.2d 349 (1959). Accordingly, the trial judge 
properly refrained from instructing the jury that, in this 
ease, a finding of self-defense would bar conviction for 
carrying a dangerous weapon, even previous to the use 
of the weapon. (Edward) Cooke v. United States, supra 
at 223-24, 225, 275 F.2d at 887-88, 89; see Dandridge v. 
United States, supra at 158, 265 F.2d at 350.* 

In any event, the point seems academic in view of the 


fact that the jury apparently rejected the claim of self- 
defense by its verdict on the homicide count, and also in 


that it was not in her place of business, that the subsequent 
use of that revolver in self-defense is no defense to the charge 
of carrying a dangerous weapon. 

As the Court understands the law, what the counsel was re- 
ferring to is a person engaged in self-defense is entitled to 
use any instrument available to him or to her to protect her- 
self, but it does not include the purchasing of a gun and carry- 
ing it concealed or about their person. (Tr. 301.) 


23 Counsel for the defendant, arguing to the jury: 


And I will say this as well, that purchasing a pistol in the 
District of Columbia is not a crime and that self-defense is a 
defense to carrying a deadly weapon, and I will ask that you 
bring in a verdict of not guilty on all counts. (Tr. 278.) 


24 (Edward) Cooke v. United States, 107 U.S. App. D.C, 223, 224, 
275 F.2d 887, 888 (1960). (Footnote omitted.) 


25 Furthermore, appellant carried the gun after the shooting 
(see Tr. 25, 188, 189-90), thus making her subsequently guilty of 
carrying a dangerous weapon whether used in self-defense during 
the shooting or not. See (Earl) Cooke v. United States, 213 A.2d 
508, 510 (D.C.Ct.App. 1965). 
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view of the fact that the sentence for carrying a danger- 
ous weapon is concurrent with, and shorter than, the sen- 
tence for manslaughter. See Hirabayshi v. United 
States, 320 U.S. 81, 85 (1943) (leading case) ; accord, 
e.g., Gainey v. United States, 380 U.S. 63, 65 (1965) ; 
Moore v. United States, 117 U.S. App. D.C. 376, 380 F.2d 
842 (1964). 


IV. The trial court correctly refused appellant’s request 
for dismissal of the indictment or a continuance until 
a preliminary hearing was held. 


(Tr. 3-11) 


The facts relative to appellant’s last contention—that 
the absence of a preliminary hearing requires reversal 
—are set out in the Counterstatement, supra, pp. 2-3. 
By way of brief reiteration, it appears that appel- 
lant was arrested on a charge of assault with a dan- 
gerous weapon and brought before the Court of General 
Sessions. The preliminary hearing scheduled there was 


continued and in the meantime the victim died. A com- 
plaint for murder in the second degree was then lodged 
against appellant before the U.S. Commissioner and the 
preliminary hearing there was also continued several 
times (at appellant’s requests). Finally, an indictment 
was returned, and was filed on September 7, 1965. Two 
days later, by agreement of both sides, the matter before 
the Commissioner was continued pending arraignment on 
the indictment. Thereafter, following arraignment, the 
matter before the Commissioner was dismissed due to the 
indictment. On the first day of trial, counsel for appel- 
lant approached the bench and moved for dismissal of the 
indictment or continuance of the trial until a preliminary 
hearing was afforded appellant.” 


26 Dismissal of the indictment is not an appropriate remedy in 
any event. Dancy V. United States, —— U.S. App. D.C. , 361 
F.2d 75, 78 (1965); Blue v. United States, 119 U.S. App. D.C. 315, 
321, 322, 342 F.2d 894, 900, 901 (1964), cert. denied, 380 U.S. 944 
(1965). 
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The trial judge committed no error in denying appel- 
lant’s motion. First, after several defense requests to 
continue the preliminary hearing matter, appellant ap- 
parently concurred in having the matter transferred to 
the vehicle of indictment.” 

Second, there was never any denial of counsel. The 
same attorney has represented appellant throughout all 
of the proceedings relating to this case and was present at 
the General Sessions proceedings as well as the proceed- 
ings before the Commissioner. During the lengthy con- 
tinuances (spanning three months) of the matter before 
the Commissioner, granted at the request of appellant, an 
indictment was returned. Extended discussion seems un- 
necessary. The case falls squarely within Crump v. 
Anderson, 122 U.S. App. D.C. 173, 352 F.2d 649 (1965). 
Accord, Godfrey v. United States, 122 U.S. App. D.C. 
295, 358 F.2d 465 (1965) ; see Fep. R. Crim. P. 9; Jaben 
v. United States, 381 U.S. 214, 220 (1965). See also 
Hairston v. United States, 128 U.S. App.D.C. 286, 359 
F.2d 270 (1966). 


27 The Commissioner’s entry of September 9, 1965 reads: 
AUSA Hirsch—Government 
A.D. Edelson—Def. 
Case Ctd.—agreement both sides pending arraignment of 
Def. on the Indictment returned in this matter. 


17 U.S. Comm’er’s Docket No. 335. 

And when the matter before the Commissioner was dismissed on 
the Government’s motion, on September 17, 1965, appellant appar- 
ently raised no objection to dismissal. [bid. 


28 Compare, ¢.g., Blue v. United States, 119 U.S. App. D.C. 315, 
842 F.2d 894 (1964), cert. denied, 380 U.S. 944 (1965); Fen. R. 
Crim. P. 5. 

Appellant’s reliance on Dancy v. United States, U.S. App. 
D.C. ——, 361 F.2d 75 (1965), is misplaced. There were additional 
considerations found by the Court in Dancy. See 861 F.2d at 79. 
The Court also noted that Dancy had been arraigned without counsel 
after his indictment (361 F.2d at 79), a situation far removed from 
that here. Furthermore, the Court itself distinguished Crump on 
the basis that, “Unlike Blue, where the accused, without counsel 
had waived a preliminary hearing, Crump was not without counsel 
after indictment and prior to arraignment ... .” 361 F.2d at 79 
n.6. Appellant, like Crump and unlike Blue, was not without counsel 
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Finally, appellant has failed to make the requisite non- 
speculative showing of prejudice.” At no time did coun- 
sel show, or even allege, any prejudice in making his mo- 
tion, a failing which in itself would appear to support the 
denial of the motion. Nor did counsel ever file any mo- 
tion for a bill of particulars (see FED. R. CRIM. P. 7(£) ) 
or for discovery (see FED. R. Crim. P. 16). In fact, 
the case was a relatively direct one; the killing was ad- 
mitted and appellant was admittedly present during the 
events in question. The trial transcript reveals that coun- 
sel was well familiar with the facts of case. Counsel 
had been familiar with the case from practically the day 
of the shooting (see Tr. 9; p. 2, supra). Moreover, it is 
uncontradicted that defense counsel conferred with Gov- 
ernment counsel about the case on several occasions (see 
Tr. 7). 

Appellant’s contention in regard to the absence of a 
preliminary hearing is lacking in merit. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


Davin G. BRESS, 
United States Attorney. 


FRANK Q, NEBEKER, 
JOHN A. TERRY, 
JAMES A. STRAZZELLA, 
Assistant United States Attorneys. 


after indictment and prior to arraignment. Indeed, before the 
Commissioner defense counsel agreed to continue the matter pend- 
ing arraignment. See note 27, supra. 


2° See Hairston v. United States, 123 U.S. App. D.C. 286, 359 
F.2d 270 (1966); Dancy v. United States, —— U.S. App. D.C. 
—, 361 F.2d 75, 77 (1965); Blue v. United States, 119 U.S. App. 
D.C. 315, 322, 342 F.2d 894, 901 (1964), cert. denied, 380 US. 
944 (1965). 


TY ov. 8. GOVERNMENT PRINTING OFVICE; 1967 243229 «526 


UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 20,268 


Appellant 
Ve 


UNITED STATES OF AMERICA 


PETITION FOR REHEARING EN BANC 
Pleaitact Qtatas Carrt A 
Uiited Ocata3 GOUTt 
for the District oi Cotumdia 
eae ; Alvin D. Edelson 
rit} FEB 2 4 1957 318 Shoreham Building 
Washington, D.C. 


Z 
Nathan Ar esabious Attorney for 7ppellant 


CLERK 


Pebruary 21, 1567 


-l- 
Comes now appellant, by and through counsel, and 
respectfully requests that this Honorable Court grant petition 
for Rehearing En Banc in this matter. 
This Honorable Court affirmed Per Curiem, without opinion 
on February 10, 1967. Appellent specifically urges the Court's at- 
tention to what appellant considers a serious constitutional issue, 


the admission of statements of a defendant without presence of coun- 


sel and subsequent to counsel's appeerance end further the perplexing 


problem of defendant's right or lack of it, as the case may be, to 
preliminary hearing. 

I. THE ADMISSTONS OF DEFENDANT 

Appellant was arrested on Sunday, May 2, 1965 at 11:30 A.M. 
for the shooting of one Larry Harris. She was brought before a com- 
mitting magistrate at the Court of General Sessions, on Monday, May 
3, 1965, at which time counsel's appearance was noted, and she was 
held for the action of the Grand Jury on $2,500 bond, on @ charge of 
asseult with < dangerous weapon. Date for preliminary hezring was 
continued en futuro, and the eppellent released on bond. On June 
14, 1965, Larry Harris died at Freedman's Hospital in Washington, D.C. 
Appellant was rearrested on a murder charge that same day, June 14, 
1965, and brought before United States Commissioner Sam Wertleb. 
Appellant was held on the same $2,500 bond and date for preliminery 
hearing was continued at request of counsel into July and August. 
Before preliminary hearing took place appellant was indicted by Grend 


Jury on July 1, 1965. 
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With respect to appellant's arrest on June 14, 1965, 
which wes subsequent to entry of counsel's appearance on May 3, 1965, 
the record shows thet appellant was questioned in the saved car end 
zdamissions elicited in the following menner. 

Tr. 148 Detective McKeown 

"We told her that she would have to accompany us to 300 
Indiana Avenue zt Police Headquarters. On the way down wel asked 


her what happened." 


Tr. 149 


D. “She stated thet she purchased this gun from e Negro 


male in the vicinity of 9th and "O" Streets, Northwest, and she 
bought this gun for the purchase price of LS. 
ee ee rr re eee Pere ee 

A. She bought the gun the same day of the sieepenedion 
prior to coming to 1545, the house. 

The above 211 went into the record over aeseetion: and 
further, survived a2 subsequent motion for mistrial by counsel for 
defendant. Tr. 147-149-151. 

It is interesting to note thet while Detective McKeown 
testified as to informing eppellant of her rights, nothing was men- 
tioned by him of the right to counsel. Tr. 146-151. 

It is respectfully submitted that the law covering the 
factual circumstances her has been well esteblished- In Massicah v. 
United States 377 US 201, 84 S. ct. 1199, 12L Ed 2 and 46, (1964), 


the Supreme Court held that once a defendant had counsel of record, 


contact by police authority could not be made with thet defendant, 
unless his counsel be present. His right to have counsel present 

at any type of interregation was cbsolute. Evidence obteined other- 
wise was in violation of defendant's rights under the 6th Amend- 
ment and must be supressed. 

In the Massiah case, ofcourse, arraignment had already 
teken place. Thus, that case still left open the question of when 
the legal right to presence of counsel came into being. There was 
some who contended it applied as in Messiah itself, only to post 
arraignment situations. Doubt with regard to this point was de- 
spelled to a considerable degree, Escobedo v. Illinois, 378 US 478, 
84 S. Ct. 1758, 12L Ed.977 (1964). In Escobedo the Supreme Court 
held that the right to consult with counsel is a functional one 
coming into being. "When the process shifts from investigatory to 


accusatory.” The point has with some finelity been lustred to its 


finel finish with the now celebrated Miranda v. Arizonz, 384 US 436 


{1966). 

Subsequent interpretation by at least one other circuit 
has extended the Massiah doctrine to the extent that the defendant 
not only has the right to have counsel present, but in questionable 
circumstance the police have a duty to ascertain, if they do not 
know, whether the defendant has counsel, and to take necessary steps 
to inform counsel, after they have found who he is. 


In Clifton v. United States 341, F 2nd 649, (5th Cir) 
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(1965), the Court purposely pursued the issue beyond duty. 

Page 651, "There is evidence that the stetement was 
voluntarily mede, but appellant asserts that it is nonetheless 
inedmissable under the logic of Massiah v. United States (citation 
omitted), since it was obtained in the absence of counsel . 

In view of our conclusion with respect to the Court's 
instructions, we could avoid a consideration of the other questions 
raised. It is obvious, however, that the issue of the stmissability 
of the incrimination statement mentioned above will inevitably 
arise on e@ retrial of this case. Since important constitutional 
considerations are involved in it's resolution, we deem it ap- 
propriate on this appeal to deal with that question... 

Page 652 “Escobedo and Massiah represent @ broad endorse- 
ment by the Supreme Court of the right to have counsel present 
during an interrogation once the investigation has begun to focus 
on a particular suspect. Here this was clearly the case, for ep- 
pellant had been confined to a cell for nearly three months await- 


ing the action of the Grand Jury. Hence, any interview would have 


been directed only to obtaing evidence to be used in prosecuting 


the appellant, not in ascertaining whether or not there was rob 


able cause to believe < crime hed been committed."... 
If such were the case cbove, can the issue not be reeched 
in this case, where the appellent had already been charged with 


shooting the deceased some six weeks before. Notice was not given 


in this erse =o counsel, nor 3id the 2clice officers expl-nenticn 
of rights toc anvellan* incluie “he krowledge she ha? e xrigh* to 


heve hex lawver “herve The fec’ “hat the en ellen later took 
the sten2 en" “estifie? to “he seme *hing herself, is of no sic- 
nificance. I: is resvec"-fvllyv uxrce? “hat eppelen* had “he <igh* 
“9 choose, or not choose, to “ake “he stan", absent, Officer 
MeKeown's statements in evidence She he? a right *c have “he 
government carxy its case withous statemen“s from her elici*e} 

in the absence of counsel The govexnmen”, i* is submi*tet, 234 
not heve the righ* “o infrirge an eppellen*s Jiscresion *o teke, 
or not so take the stan?, bv confounjing hex with unlewfelly ob- 
rainfed atmissior. Mor, it is submitted, Joes the fac” Jefendan® 


no* demand counsel 1) significerce, for no righ*, to counsel 


neei be nredica"e4 » reques’? in “his jurisdic’ion. Jackson v 


Unitel States 337 F2n- 137 (D.C.,D.C.) 


The covernmen” axrque? in “i's brief “he” no Massieh 
objection hat really been mate in “his case > °, Appellees 
brief.) 

The Court's a:sen-ior is mos: respectfully 7irec*e* 
to “he followi.nc: 

(TR: 146-147) 

BY UR, TERRY: 

Q. .Officey, will you please s*ate your name, rerk 
duty assignment, please? 

zB. Tam Paul L McKeown, a aetective, Metropoli “er 
Police Penertmen*, attached to the Second Precine~, loca*ed § 


New York Avenue, Northwest, Washington, D.C. 
QO. Were you so assigned on June 14, 1°65? 


B. Yes; srr. 

Q. Directing your avten*iior “o “Get Aate 37 yor 
have occassion either by yourself ox in coamery woth eno “hey of- 
ficer to place “his “efendan* Yvorne Newnen unter ax es”? 

A. I Aid 

Q. On whe: chexce 7id you place hex under arres”? 

BR. Homicite. 

Q. Woult vou tell us witch whom if anyone vov effec"e* 
this arres, who else was with you wren you place? her unter 
arres? 

BR. Detective Georse John Amerson, Mo. 2. Precinc* 

Q. Wher you and netective An“*exsor plece? her un ‘te~ 
arres”, Jit here come a “ime wher you transporte? hey “oO 2 
police station. 

A. We AA, to the Zomicite Sque* of “he Police "Yee 
quarters. 

Ar*? how 214 you cet her “here? 

In our police crvisey Mo. 202. 

The “rviser from “he Secon’? Precinct? 

Yes, sir. 

. Who was presen in “he cruiser when you ecxive* 
from the place of erres* to the homici“e squad? 
The cefenijer-, myself ond Tetec*ive “eorce 
Whe~e 3i7 you plece “he 7efenten” unter evres*? 
1483 Newton Street, Northwes”. 

Is thet her home? 

Yes, sir, in Washington, D.C. 

Q. Now, at the time of she Jefendiant's arrest for 
homicide 4i7 you have any conversation wi*h her, you or the 
Netective with you? 

We dit. 
What was the nature of that conversation? 
EDELSON: 2 continuing line of objec*iors. 
COURT: What? 
MR. EDELSOMN: May I have a stan‘ing objec”i.on? 
THE COURT: Yes. 


e 


o»oOnzyD 


a 


Q 
Q 
A 


This objection was nade as can be seen in “he face of 
a carefully »repared prosecu*ive elicia*ion of ar wacrieal ori 
Counsel for the appellant respectfully submits that i* was ad- 
aressec to a learned, and experience Trial Court. Ti's mues 
against an uneons*itutional admission of @ Jefenian: coul* 


hardly be missed. 


ey et 

The Recor? further reveals a clear nreserva’ion of 
issue, ana an attemp* to avoid errox. 

(TR: 14°-151) 


MR, EDELSOY: May we ap>roach “he Bench? 
THE COURT: Yes. 
AT THE BENCH) 

MR. EDELSON: Your Honor, this is some six weeks sub- 
sequent to a charge of B/p/fw. I think we heve already violatet 
the prescriptions of Escobeto vs. United States. 

THE COURT: AS to counsel? 

MR. EDELSON: That is correct. 

THE COURT: ‘he is out on bon’. 

MR. EDELSOMN: she is ov on bon?. But according *o 
the Messiah case, as your Honor well knows. she is entitle to 
have counsel a: all times before makeing any statements. 

THE COURT: He hai not aske? him whether he edvises 
her about “he statement. 

MR. EDELSON: che elreaty hed counsel, your Honor, The 
Messiah case makes it absolutsly clezr that she is not to be 
interrogated wi“hovt counsel. 

THE COURT: The objec*ion will be overtule*. 

MR. EDELSON: I am going *o move for a mistrial at 
“his point on the gounds of Messiah. I was her retained counsel 
at the time, I xeceived no notification tha: she was going ‘“o be 
questione? ana I think under “hat case an4 under “he case of 
Escobe3o tha’ the testimony profere? by *“he... 

THE COURT: This is not the Messiah case. 

MR. EDELSON: Yes, it is, your Honor. 

THE COURT: Mo. not by a long ways. The informa*ion 
giver was given on her way Aown, after she hai been aivised of 
her rights. 

MR. EDELSOY: The informa‘ior in *he Messiah case wes 
saped. But as your Honor recells in “he Messiah case, subse- 
quent “o arraignmen®, the officers pu" a lisening 7evice on 
a car of the &efendan*. 

THE COURT: He was out on bond, ani “hey were ae half 
a block away or something. 

MR. EDELSON: The case was reversea on “he groun4s 
that eaves?roppinrg by “he officers or even quesioning by offi- 
cers wixhovt counsel was improper an? in violation of the de- 
fendant's rights under the ¢h amendmen . 


Bs can be seen, Counsel moved for a mistrial upon the 
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introduction of evidence over objec"ion. Further, it would 
appear that “he Trial Court was not in the least confused by 
the nature of the objection, an4 in fact *hought it was a poin* 
needing clarification at “he appellate level. Fur*her, the 
Cours Stated thai: the point in fact ha? been preserved on 
record. (TR 151). It is furvher clear from the record “he* 
the Trial Court below was going *o allow the s*atemen* ana 
would have allowed it whe“her Massiah grounés ha? been sta*ed 
at the firs’ ins“ance, or not. As the Trial Covrt made very 
clear, it considered Massiah a "bugging" case. (TR 1&°-151). 
Counsel for avpellan*: respec*:fully urges that the record has 
been made on €%h amendment grounds eni shoul? be consiferea 
in that ligh*. 

Further, with regar4 to jefenitan*s taking the stend 
testifying to she same statements es the police officer, 
government's contention woul’ penalize ea tefenfan” for *ell- 

ing the «ruth. For according *o government logic, contxacic*ing 
“he officers s“atemen* woul4 allow “his Court *o view “he cons- 
titutional issve, where as, corraborating i* in *xu*h, cuts 

off the constitutional right. It is respec*fully urged the* 
neither “he Supreme Court nox the framers of “che Corsti*u*ion 
could possibly contemplate @ state where in “he heltex of pzro- 


cedural pitfalls of “he cour*room cons”i*uticnal righ*s are “o 


be secured through devioumess and falsehood end “ruth *o be 


a om 


punishe3 by Jernial of sail same rich*s. 


EL THE FAILURE TO GRAIT DRELIMINARY HEARING 


With xesnect to “his point evpellan* respectfully 
Airec’s she Court's attention to page 24 of its Brief. MNeed- 
less to say it is appellan*'s posi*ior “ha” Blue, Maney, en“ 
mos recently, Ross, No. 20,235, cannos be reconciled to Crump. 
(B11 cases cite? in Brief.) 

Reques= was maze for hearing by mutual agreemen™ with 
governmen*: coursel. (Tr. 1-12). 

The covernmen® conenas no orejudice. But if pxre- 
liminary hearing affords discovery, as “he Blue Poctrine states, 
then it is urge? who can really de*ermine, subsequent, the ex*en* 
of prejudice suffered. The denial of hearing is, it appears, @ 
prejudice itself, an3 shovla be so “rea*ed. 

WHEREFORE, counsel resvectfully reques*s “hat Pe*ition 


sougt herein be gran*ed. 


CERTIFICATE OF GOOD FAITH 


Counsel for Appellant does solemnly aver that the 


Petition for Rehearing En Banc ‘is being herewith filed 


solely because of the merits of its cause, and not in any 


ways for purposes of delay. 


Alvin D. Edelson 
Counsel for Appellant 
Shoreham Building 
Washington, De. Ce 


